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Introduction 

Under the new administration, there are several issues that pose significant potential liability.  
These issues are discussed in this paper. 

Safety Violations Could Cost You More than Money— 
They May Cost You Your Freedom 

It is no secret that under the Obama Administration businesses can expect to face increased 
OSHA inspections, resulting in more citations and increased penalties.  Businesses should also be 
aware that heightened enforcement of workplace safety regulations could result in penalties that 
reach beyond company monetary liability.  Criminal sanctions for violations of OSHA standards 
are not new; however, referrals for prosecution of businesses and individuals where OSHA deems 
the violation to be willful are expected to rise in the coming the years.  This article revisits some 
recent workplace safety cases that led to criminal charges and discusses the steps that companies, 
safety managers and supervisors should take to reduce the likelihood of criminal sanctions for 
workplace safety violations. 

Construction Supervisors Indicted  
Following Firefighter Deaths 

Unfortunately, in August 2007 a fire at the former Deutsche Bank building in Manhattan caused 
the deaths of two New York City firefighters.  The building had been badly damaged on 9/11 and 
it was in the process of being taken down.  Prior to the fire a pipe connection to the building fire 
water standpipe system in the basement had been cut to facilitate the demolition work.  The 
firefighters responding to the fire were told that the standpipe was working and they pumped 
hundreds of gallons into the pipe, mistakenly believing that the water was reaching the upper 
floors.  Additionally, asbestos contractors were supposed to build plywood walls around the 
stairwells to contain asbestos dust.  Instead the contractors apparently sealed off the stairwells 
completely, causing the firefighters access to be blocked.   

The investigation following the fire revealed numerous previous unreported fires and 
other safety issues at the building during demolition. OSHA cited the general contractor and the 
asbestos subcontractor for numerous violations related to fire safety, access, fall hazards and 
electrical safety.  The general contractor was cited for 19 violations, including 2 willful citations 



   

resulting in $193,000 in proposed penalties. The subcontractor was cited for 25 violations, 
including 3 willful citations resulting in $271,500. 

The incident also led to state criminal charges. The subcontractor, its abatement director 
and foreman were charged with manslaughter, criminally negligent homicide and reckless 
endangerment. The site safety manager for the general contractor was also charged with 
manslaughter, criminally negligent homicide, reckless endangerment and other charges related to 
false paperwork regarding the disconnected standpipe. While the general contractor was not 
charged criminally, they agreed to fund an independent monitor, approved by the district attorney, 
to oversee safety and subcontractor hiring procedures. 

Homicide Charges Follow Crane Collapse  

Following a March 2008 crane collapse in New York City that led to the deaths of the crane 
operator, 5 crew members and an occupant of an adjacent building, the crane company and its 
owner faced numerous OSHA citations as well as criminal charges.   

According to the post-accident investigation, Rapetti Rigging Services, Inc. was hired to 
erect a tower crane at a high-rise construction site.  William Rapetti was supervising a rigging 
crew in “jumping” the crane on the 18th floor.  During this process, polyester straps that were 
being used as temporary slings snapped and the steel collar slid down.  This ultimately led to the 
crane collapsing against the roof of an apartment building across the street.  The top of the crane, 
including the cap, was sent flying over the apartment building and landed on a townhouse.  The 
crane’s operator, five members of the rigging crew and an occupant of the townhouse were killed.   

The regulatory investigation revealed that the slings that snapped had substantial pre-
existing damage that should have been discovered during an inspection prior to their use.  
Furthermore, the slings had been tied, without padding, around sharp metal edges of the crane 
tower, exposing the slings to damage.  The investigation following the accident also revealed that 
the manufacturer’s specifications were not followed in that 8 slings should have been used, while 
only 4 were used at the time of the collapse. 

OSHA issued multiple citations to Rapetti Rigging Services for failure to comply with 
the manufacturer’s recommendations for mounting the sling, totaling $220,000 in proposed 
penalties.  In addition, William Rapetti and Rapetti Rigging Services, Inc. were charged with 
manslaughter, criminally negligent homicide, assault and reckless endangerment. 

Falsification of Records  
Leads to Large Fines  

Early this year, Stone and Webster Construction Inc., a contractor for the Tennessee Valley 
Authority, paid $6.2 million to settle charges related to falsified safety records.  The U.S. 
Attorney prosecuting the case claimed that Stone and Webster failed to maintain required safety 
logs and gave false information about employee injuries.  

  Stone and Webster’s contract gave them a bonus for meeting employee safety goals.  
The prosecutor alleged they falsified the records in order to receive money under this bonus 

 
 



   

program.  Between 2003 and 2006, it is alleged that they provided false information that 
underestimated the number and severity of employee injuries. 

Conclusion 

It is imperative that safety professionals and managers understand that they are potentially at risk 
for criminal charges for safety violations—especially when those violations cause death or 
serious injury.  Currently, OSHA laws allow for criminal prosecution by the U.S. Attorney for 
willful violations that lead to the death of any employee.  The offense is classified as a 
misdemeanor and is punishable by up to six (6) months in prison and a fine of up to $250,000 for 
individuals and $500,000 for organizations.   

The Protecting America’s Workers Act, which was introduced by Sen. Kennedy, is 
expected to be considered for passage by Congress in the coming year.  This Act increases the 
potential criminal penalties for OSHA violations and will broaden the scope to include willful and 
repeat citations that lead to serious injury or death.  Currently, the OSH Act allows for criminal 
penalties only where a willful violation leads to the death of an employee.  The Protecting 
America’s Workers Act as currently proposed expands the scope of criminal liability to include 
repeat as well as willful violations that not only lead to death, but also to serious injury, which 
would include amputations, disfigurement or brain injuries.  Additionally, these criminal 
sanctions can be applied to the company as well as individual managers, supervisors and 
employees. 

Even now, absent a willful citation from OSHA, or an injury that causes death, criminal 
sanctions are currently available under various state criminal codes.  For companies and 
professionals, particularly those engaged in construction and demolition work, it is especially 
critical that means of ingress and egress from the structure are maintained at all times on the 
jobsite, as that hazard in the Deutsche Bank building prevented the escape of the firefighters as 
well employees who might have been exposed. 

False statements to OSHA are also punishable as a misdemeanor under current law and 
can also be a felony under federal law as obstruction of justice.  This includes any false statement, 
representation, or certification in any application, record, report, plan, or other document filed or 
required to be maintained under OSHA.  The offense is punishable by up to 6 months in jail and 
fines up to $250,000 for individuals and $500,000 for organizations.   

The cases discussed above represent a consistent pattern of conduct that will likely lead 
to criminal charges.  In instances where recognized safety standards are ignored, manufacturers’ 
specifications are not followed or false records or statements are provided to investigators, 
criminal sanctions are likely.  An era of increased enforcement and heightened civil and criminal 
penalties is upon us.  Every business owner and manager needs to be aware of their safety 
obligations and ensure that operations are in compliance.  If someone is injured or killed on your 
site, the penalty you face could be more than money—it could be jail time. 

Recommendations 

In order to avoid potential criminal liability, employers and managers are encouraged to consider 
the following actions: 

 
 



   

• Confirm that Job Hazard Analyses (JHA’s) or similar hazard assessments are conducted for 
all expected work activities to identify hazards and develop a corresponding safety and health 
procedure or practice. 

• Confirm that the Emergency Action Plan (EAP) is in place to protect employees against the 
hazard of fire and conduct drills with local fire responders to ensure that all fire protection 
equipment as functional. 

• Confirm that all manufacturers’ safety recommendations are incorporated in the JHA’s to 
ensure that they are followed for use of equipment, including cranes, slings and other devices. 

• Conduct periodic audits of all records, such as training records and certifications, that are 
required to be kept by regulatory agencies, including OSHA, to determine that the 
recordkeeping is being maintained in accordance with such regulations. 

• Discipline any employee who fails to comply with any aspect of their involvement in the 
foregoing activities. 

• Document the employer’s actions to conduct the foregoing actions, including its corrective 
actions taken when non-compliance is identified. 

If the foregoing actions are taken, the employer and managers can demonstrate that they 
are making a “good faith effort” to comply with these legal obligations, which will thoroughly 
undercut any claim by a prosecutor that there was any criminal intent by the employer or a 
manager to intentionally or willfully violate any regulations or expose an employee to the hazard 
of serious injury or death. 

Enhanced OSHA Liability for “Controlling Employers” 

I. Introduction 

From large-scale construction sites to office buildings and factories, many employers rely on one 
or more subcontractors to perform any number of specialized functions.  In such an arrangement, 
the employer subcontracting work to another entity often assumes (and the contractual 
arrangement often directs) that the subcontractor is to retain exclusive responsibility for the safety 
and health of its own employees while performing the subcontracted work.  In a recent decision 
from the U.S. Court of Appeals for the Eighth Circuit, the court unequivocally held that an 
employer can no longer avoid OSHA liability simply by subcontracting work to another entity.  
Solis v. Summit Contractors, Inc., ___ F.3d ___, 2009 WL 465978 (8th Cir. Feb. 26, 2009).  With 
this case validating its ability to cite employers regardless of whether a violation affects the 
employer’s own employees, OSHA will undoubtedly increase its focus on work sites, particularly 
construction sites, where it can cite multiple employers for a single safety or health violation.  
This decision also increases the potential for criminal liability for multiple employers where an 
employee is killed at the work site. 

 
 



   

II. OSHA’s Multi-Employer Policy 

Section 5(a) of the Occupational Safety and Health Act broadly requires employers to furnish 
each of its employees a workplace free from recognized hazards and to comply with all 
occupational safety and health standards developed by OSHA.  Thus, the Act creates two types of 
obligations: 1) a “general duty” obligation running only to the employer’s own employees; and 2) 
an obligation to obey all OSHA standards with respect to all employees, regardless of their 
employer. 

This second obligation formed the basis for OSHA’s “multi-employer worksite policy,” 
under which the agency decided it had the authority to issue citations not only to employers who 
exposed their own employees to hazardous conditions, but also to employers who created a 
hazardous condition that endangered employees, whether its own or those of another employer.  
This policy gave OSHA the ability to issue citations to multiple employers even for violations 
that did not directly affect the employer’s own employees.  This policy had particular import in 
the construction industry, with many different employers having employees at a site at any given 
time. 

Since the early 1980s, OSHA has continuously expanded the scope of its multi-employer 
worksite policy.  By 1994, OSHA’s policy instructed its compliance officers to issue citations to 
any employer who: 

1) exposed its own employees to a hazardous condition; 

2) created a hazardous condition that endangered any employer’s employees; 

3) was responsible for correcting a hazardous condition even if its own employees were not 
exposed to the hazard; or 

4) had the ability to prevent or abate a hazardous condition through the exercise of reasonable 
supervisory authority. 

This fourth category has historically caused the most consternation among employers as 
well as courts.  In particular, construction industry employers have frequently challenged 
OSHA’s ability to cite them for violations where their own employees are not exposed to any 
hazards related to the violations.  In these cases, the employers have relied primarily upon 
language in 29 C.F.R. § 1910.12(a), an introduction to OSHA’s construction industry standards, 
which appears to limit the scope of an employer’s obligations under OSHA’s construction 
industry standards to the employer’s own employees. 

III. Summit Contractors 

In June 2003, OSHA issued citations to Summit Contractors, Inc., which was the general 
contractor for the construction of a college dormitory in Little Rock, Arkansas, and All Phase 
Construction, Inc., a subcontractor Summit hired to perform exterior masonry work.  OSHA’s 
compliance officer had observed All Phase’s employees working on scaffolds more than ten feet 
above the ground without wearing fall protection equipment.  Summit had subcontracted the 
entire project and, consequently, had only four employees on site:  a project superintendent and 

 
 



   

three assistant superintendents and no tradesmen.  Summit’s project superintendent had observed 
All Phase employees working on scaffolds without wearing fall protection equipment on two or 
three separate occasions and had advised All Phase to correct these problems.  Based on those 
facts, OSHA cited Summit because it had the ability to prevent or abate a hazardous condition 
through the exercise of reasonable supervisory authority. 

After an Administrative Law Judge upheld the citation against Summit, the OSH Review 
Commission vacated the citation on review.  Sec. of Labor v. Summit Contractors, Inc., 21 O.S.H. 
Cas. (BNA) 2020 (O.S.H.R.C. Apr. 27, 2007).  Specifically, the Review Commission held that 29 
C.F.R. § 1910.12(a) prohibited OSHA from imposing an obligation on general contractors to 
protect the employees of their subcontractors from hazardous conditions.  The Review 
Commission’s decision abruptly reined in the previous expansion of OSHA’s multi-employer 
worksite policy by restricting OSHA’s ability to cite employers for violations that did not affect 
their own employees. 

On appeal, the U.S. Court of Appeals for the Eighth Circuit reversed the Review 
Commission’s decision.  Solis v. Summit Contractors, Inc., ___ F.3d ___, 2009 WL 465978 (8th 
Cir. Feb. 26, 2009).  The court found that Congress intended the OSH Act to require employers to 
adhere to OSHA’s standards, regardless of whether the endangered employee was their own.  The 
court acknowledged the heavy burden placed on these employers: “[T]he controlling employer 
citation policy places an enormous responsibility on a general contractor to monitor all 
employees and all aspects of a worksite.”  2009 WL 465978, at *11 (emphasis added).  The 
court’s decision validates OSHA’s expansive view of the circumstances under which an employer 
has the ability to correct or abate violations committed by another employer. 

IV. Effect of Summit Contractors on Employers 

The Summit Contractors decision will doubtless reenergize OSHA’s enforcement of its standards 
at construction sites, and there will be more citations issued to the “controlling employer,” 
whether that employer is the general contractor, the construction manager, or any other employer 
with control over a subcontractor.  The decision also opens the door for OSHA to use its multi-
employer worksite policy in its inspections beyond the construction industry, from manufacturers 
who subcontract out maintenance work, for example, to office property managers who 
subcontract out window cleaning and who maintain any level of control over the “means and 
methods” by which the subcontractor performs the actual work.  OSHA has applied the multi-
employer worksite policy to factory settings, where it cited the factory operator where an 
employee of a subcontracted cleaning company was killed while working at the factory.  
Ultimately, the citation was dismissed based on the operator’s lack of actual control over the 
subcontractor, but the application of the multi-employer worksite policy was validated.  See IBP, 
Inc. v. Herman, 144 F.3d 861 (D.C. Cir. 1998). 

Finally, it bears mentioning that the Summit Contractors decision also opens the door for 
OSHA to impose criminal liability on employers, including penalties and jail time for managers, 
where a subcontractor is killed and there was a willful violation.  OSHA has already 
demonstrated its willingness to use the multi-employer worksite policy in this way.  See, e.g., 
U.S. v. Pitt-Des Moines, Inc., 168 F.3d 976 (7th Cir. 1999) (upholding conviction of general 
contractor for the death of a subcontractor’s employee).  The Summit Contractors decision 

 
 



   

expands the scope of employers that can be swept into the web of criminal OSHA liability in the 
event a worker is killed. 

V. Recommendations 

Accordingly, it is recommended that all employers carefully evaluate the degree to which they 
control the means and methods of a subcontractor’s work and implement immediate actions to 
ensure the exercise of reasonable care in identifying and correcting violations, including: 

 While an employer cannot discharge its OSHA liability by contract, contractual language can 
be protective to the extent to which a particular employer limits its responsibility and ability 
to correct or abate dangerous conditions at a multiple employer site.  Employers must 
carefully review contractual language to identify the degree of control the employer exercises 
over other employers. 

 When working with a subcontractor, the employer should review the subcontractor’s safety-
related documentation, including personal protective equipment records and safety programs 
and policies, to ensure they are up-to-date and address the particular hazards (e.g., fall, 
electrical, excavation hazards) to which the subcontractor’s employees are expected to be 
exposed. 

 When working at a multiple employer worksite, the employer with supervisory responsibility 
must either inspect the worksite itself or ensure that inspections are being conducted by a 
subcontractor frequently enough to be able to identify and correct observed safety and health 
violations.  This includes training on-site managers and supervisors to identify safety and 
health violations. 

 The employer must also implement an effective system either for correcting any safety and 
health violations that it observed during these inspections or for ensuring that the 
subcontractor corrects any observed violations.  This should include documenting the 
completion of any corrective action recommended. 

 The employer should develop a system for subcontractors to monitor their employees, correct 
violations, and report to the general contractor, the construction manager, etc. 

 The employer should require the subcontractor to immediately report injuries both to the 
proper regulatory authority (as applicable) and to the employer.  The employer should 
maintain documentation of any worksite injuries to subcontractors’ employees, as well as any 
corrective action taken to address any hazardous conditions that led to the injury. 

 An OSHA 300 log should be maintained at the work site to record work-related injuries and 
illnesses. 

VI. Conclusion 

Under the new Administration, it can be expected that OSHA will begin to more aggressively 
enforce compliance with workplace safety and health laws and regulations.  The newly 
invigorated multi-employer worksite policy will be another tool employed by the agency in its 

 
 



   

mission.  Employers who exert control over other employers must assess their potential liability 
as a “controlling employer” and develop appropriate administrative procedures and written 
documentation to demonstrate compliance with a controlling employer’s duties. 

How to Create Unavoidable Employee 
Misconduct Defense to OSHA Citations 
 

Introduction 

As most employers are (or should be) aware, there are literally hundreds and, in some industries, 
thousands of federal and state OSHA regulations regarding occupational safety and health which 
may apply and which create potential civil and criminal liability for the employer and managers.  
This article will discuss the primary defense available to an employer against such liability – 
unavoidable employee misconduct.  

OSHA Burden to Prove Employer Liability 

In order to prove a violation of an OSHA safety or health regulation (or the General Duty Clause, 
Section 5(a)(1)), the agency must show by a preponderance of factual evidence at the hearing of 
the following elements: 

1) the regulation applies to the safety or health hazard (e.g., fall, confined space, machine 
guarding, etc.) which OSHA observed at the worksite; and 

2) the requirements of the regulation were not met at the worksite (e.g., there was no fall 
protection, no confined space program, no machine guards in place, etc.); and 

3) one or more of the employer’s employees were actually exposed to the hazardous condition 
so that the employee could have been injured by the hazard.  NOTE:  On multi-employer 
worksites, an employer may be liable for exposure of another employer’s employee to the 
hazard if certain conditions are met; and 

4) the employer knew, or with the exercise of reasonable diligence, could have known of the 
violative conditions. 

Employer Defense Burden 

Once the Secretary of Labor presents enough evidence to establish each of these elements (which 
is called a prima facie case), the employer has the burden of presenting evidence at the hearing 
that the agency’s evidence on each of the elements (1)-(4) above is not sufficient (e.g., the 
regulation is inapplicable; the hazard never existed; there was no employee exposure or the 
employer had no knowledge of the violation). 

If the employer is successful in submitting such evidence, OSHA may not be able to meet 
its burden of proof (which remains with the agency throughout its case), and the citation may be 
vacated, reclassified, penalties reduced or otherwise modified by the Review Commission. 

 
 



   

Employer Affirmative Defense 

Assuming that the employer cannot directly refute any of the foregoing (1)-(4) elements of 
OSHA’s case discussed above, the employer may have to resort to an affirmative defense to 
defeat the agency’s case.  An affirmative defense is a defense which the employer must establish 
and prove and, if successful, the citation will be vacated.  There are a number of such defenses, 
including the defense that OSHA did not issue the citations within the statutory period of six 
months, the OSHA inspection was non-consensual, etc.  The most potent defense available to the 
employer is that of unavoidable employee misconduct. 

Unavoidable Employee Misconduct 

In order to establish the defense of “unavoidable employee misconduct,” the employer must 
prove the following elements: 

a) the employer had a safety or health program and work rules which applied to the OSHA 
regulation contained in the citation (e.g., if OSHA has cited the employer for violations of the 
fall protection regulations, the employer had a specific program and work rules relating to fall 
hazards), and 

b) the employees were effectively trained in such safety or health program and work rules (to 
prove this element the employer will need documentation of training – NOTE:  This training 
requirement is often difficult to establish when employees are illiterate or cannot understand 
the language, typically English, in which the written and spoken training is being provided), 
and 

c) the employer has effectively enforced these safety or health programs and work rules at 
previous times or jobs with discipline for violations (to establish this element the employer 
must be able to produce documentation of verbal or written discipline given to employees for 
past violations which requires that such documents be generated and maintained), and 

d) the employer must prove that on the date when the violation occurred in the citation that the 
violation occurred in such a fashion (e.g., extremely short time frame, totally unforeseeable 
circumstances) that the employer could not have learned of and prevented the violation – 
hence the violation is due to “unavoidable” employee misconduct. 

This affirmative defense may be the employer’s only means to defeat the citation, but it 
can only be made if the groundwork has been laid for elements (a)-(d) of the defense through an 
effective safety and health program. 

Unavoidable Supervisory Employee Misconduct 

Until relatively recently, OSHA took the position that if the supervisor (who is the employer’s 
agent at the worksite) was the violator of the safety or health regulation, there was strict employer 
liability for the violation and that the affirmative defense of unavoidable employee misconduct 
could not be utilized.  Fortunately, recent case law has begun to recognize that the employer can 
still assert the defense of unavoidable employee misconduct even if the violator is the supervisor.  
The defense will be more difficult to establish because of the supervisor’s status.  Unfortunately, 

 
 



   

 
 

the defense frequently fails because the employer has a “double standard” for discipline, and 
while hourly employees have been disciplined for prior violations, there is no such record of such 
discipline for supervisors for prior violations. 

Conclusion 

Realistically, the employer should anticipate that employees may well violate OSHA safety and 
health regulations.  If, however, there is evidence of competent, effective training and 
enforcement (for both managers and non-managers) the employer can avoid potential liability for 
citations if OSHA observes a violation by utilizing the unavoidable employee misconduct 
defense. 
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